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Section 2(g) of the Indian Contract Act says: An agreement not enforceable by law is said to 

be void. The following agreements are declared to be void:  

1. Agreement unlawful in part [section 24] 

2. Agreement without consideration [section 25] 

3. Agreement in restraint of marriage [section 26] 

4. Agreement in restraint of trade [section 27] 

5. Agreement in restraint of legal proceedings [section 28] 

6. Uncertain agreement [section 29] 

7. Wagering agreement [section 30] 

8. Agreement to do impossible act [section 56] 

Agreement in restraint of Marriage [Section 26]-  

Section 26 says that every agreement in restraint of the marriage of any person, other than a 

minor is void.  

Restraint: Total or Partial- Agreement which restrains freedom of marriage are discouraged 

by law. The restraint may be total or partial i.e. the party may be restrained from marrying at 

all, or from marrying for a fixed period or from marrying a particular person or a class of 

person, such agreement is void. The only exception is in case of minor.  

In Rao Rani v. Gulab Rabi, ILR 1942 AII 810, a penalty upon remarriage may not be 

construed as a restraint of marriage. an agreement between two co-widows that if any of them 

remarried she should forfeit her right to her share in the deceased husband’s property, has 

been upheld, the court pointing out that no restraint was imposed upon either of the two 
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widows to remarry. Similarly, agreement that upon re-marriage, the widow would loose the 

right to maintenance is not considered in restraint of marriage.  

But after the Amendment Act of 2005 which amended the Hindu Succession Act, this kind of 

restriction cannot be allowed and is unlawful.  

In Parsi Law also restraint of marriage is void however if the marriage is not in the same 

religion then there is deprivation of property.  

 

 

Agreement in restraint of Trade [Section 27] 

This is dealt with under Section 27 of the Act. The freedom to practice any form of trade and 

occupation is a fundamental right guaranteed by the Constitution of India under Article 19(1). 

Hence, any agreement in restraint of trade and occupation would be deemed as void. The 

restraint can be both partial and complete. This was brought out in the case of Madhub 

Chander v. Raj Coomar, where the defendant had proposed to pay the plaintiff a certain 

amount of money if the latter agreed to shut down his shop in a particular locality. However, 

upon shutting down his shop, the plaintiff was denied payment by the defendant. The court 

here, ruled that the defendant did not own any money to the plaintiff since the agreement was 

void (as it was in restraint of trade), even though it imposed partial restraint i.e. extended to 

only a particular locality. 

However, there are exceptions to this rule: 

The foundation for delegitimizing an agreement in restraint of trade lies the historical 

backdrop of contention between free markets and the opportunity of agreements. 

Guaranteeing freedom to the agreement would mean legitimizing agreements in limitation of 

trade, which would bring about parties consenting to check competition. Under the common 

law, the present position is taken from the case of Nordenfelt v. Maxim Nordenfelt Gun 

and Ammunition Co. Ltd. In the said case, Thorsten Nordenfelt was a producer of firearms 

in Sweden and England. Thorsten sold his business to an organization, which at that point 

moved the business to Maxim Nordenfelt. Then, Thorsten went into a concurrence with 

Maxim that he would not take part in the assembling of weapons for a period of 25 years, 

other than what he produces for the benefit of the organization as well as not to engage in any 
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business competing or likely to compete in any way for the time being carried on by the 

company. Afterward, Thorsten broke his promise asserting that the understanding was not 

enforceable as it was in restriction of trade. The decision of the court was in support of 

Thorsten. It was held that the first part of the agreement was valid being reasonably necessary 

for the protection of the purchaser’s interest. But the rest of the covenant by which he was 

prohibited from competing with the company in any business that the company might carry 

on was unreasonable and, therefore, void. In common law, a reasonability test is pursued. An 

agreement in restriction of trade is legitimate, if:  

 There is a substantial interest that the party forcing the restriction is attempting to 

secure. 

 The restriction is no more than what is important to secure this interest. 

 Restriction isn’t in opposition to public interest. 

Lord Mcnaughten laid down: “The public have an interest in every person’s carrying on his 

trade freely. So is the individual. All interference with individual liberty of action in trading 

and all restraints of trade of themselves, if there is nothing more are contrary to public policy 

and therefore, void. That is the general rule. But there are exceptions. Restraint of Trade may 

be justified by the special circumstances of a particular case. The only justification is that the 

restriction should be reasonable in the interest of the parties and reasonable in the public 

interest. The restriction should be so framed and guarded as to afford adequate protection to 

the party in whose favour it is imposed while at the same time it is in no way injurious to the 

public.  

English Law and Indian Law on the Subject 

The general principle in India and England regarding void agreements is more or less the 

same which is basically that all restraints on trade, whether partial or whole, are void. The 

only point of difference arises in the fact that in England, the decision on validity of 

restriction is taken on the basis of reasonableness while in India restrictions would be valid 

only if they fall within the category of the already stated statutory or judicial exceptions. 

Therefore, there aren’t any wide dissimilarities between the two laws. The English law tends 

to be more flexible as the clause of “reasonableness” helps to constantly change its ambit. As 

LORD WILBERFORCE remarked in Esso Petroleum Co Ltd v. Harper’s Garage (Stourport) 
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Ltd “the classification (of agreements in restraint of trade) must remain fluid and the 

categories can never be closed”. 

Exceptions to Section 27 

Section 27 is basically based on public policy and applies to various cases in varying degrees. 

In the case of Brahmaputra tea co ltd v. Scarth, it was held by the court that any restraint 

through which a person binds himself or herself won’t be void and would be covered under 

the exceptions to Section 27.  These statutory and judicial exceptions are discussed below. 

Statutory exceptions 

 Sale of Goodwill 

According to this, a person who buys the business goodwill of another person is thereby 

privileged to impose certain restrictions on the business activities of the latter. The 

restrictions include preventing the seller from carrying out similar business within local limits 

only. This is done to protect the rights of the purchaser. However, the restraint should be 

reasonable according to the nature of the business under consideration. In the case 

of Chandrakanta Das v. Parsullah ILR 1930 Cal 1030 PC, the plaintiff and defendant both 

had the business of running buses between Pune and Mahabaleswar. To avoid competition, 

the plaintiff bought the defendant’s business along with its goodwill and made a contract 

whereby the defendant would not be allowed to carry on business in the same locality. 

However, there was a breach of contract on the part of the defendant. When brought to the 

court, the court ruled in favor of the plaintiff since the agreement was valid under Section 27. 

 Partnership Act 

There are four provisions of the partnership act that provide for restriction of business. They 

are: 

1. Section 11, which states that none of the partners would carry on any business till the 

continuity of the business. 

2. Section 36, which provides the remaining partners to prevent the outgoing partner 

from opening any business similar to theirs’ in the same locality subject to certain 

restrictions. 
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3. Section 54, which prevents all the partners from engaging in any business of similar 

kind after dissolution of the firm/business. Firm Daulat Ram vs. Firm Dharm 

Chand, where two ice factory owners constituting a partnership agreed that only one 

factory will be worked at a time and its profits distributed among them. The restraint 

was held to be justified.  

4. Section 55 relates to sale of goodwill of the firm.  

UNDER JUDICIAL INTERPRETATION 

1. Trade combinations 

Trade Combination basically refers to the agreements that a set of homogenous traders come 

up with to keep a check on the market. For example, if there is a group of sugar sellers in a 

locality, then they might come up with specific agreements regarding fixed prices, quality of 

goods, controlling dealers, etc. in the name of market regulation of the locality and to avoid 

unhealthy competition. Such agreements have been declared void by the courts since there is 

a deprivation of trade liberty.  

In the case of Kores Mfg Co Ltd v. Kulok Mfg Ltd, the two sugar mill employees had come 

to an agreement wherein either of them wouldn’t employ a person who had been working in 

the other person’s factory in the past 5 years, to protect trade secrets and other confidential 

information. The court had held this agreement to be void since the ban was applicable to all 

employees irrespective of their skills and positions held. 

The Allahabad High Court, in the case of SB Fraser & Co. v. Bombay Ice Manufacturing 

Co. Ltd., observed the following, “The rules of an association of traders and weigh men 

provided that members shall not deal with outsiders, the penalty for breach being fine and 

expulsion. The legality of the association was attacked on the ground that its object and 

methods were unlawful as it aimed at the creation of a monopoly by shutting out all 

competition and was a defiance of the spirit of Section 23 and 27”.  

Thus, any agreement placing restrictions upon a trader regarding his choice of mode of 

business shall be held void. 

2. Solus or exclusively dealing agreements: Another business practice usually adopted is 

that a producer or manufacturer likes to market his goods through a sole agent or distributor 

and the latter agrees in turn not to deal with the goods of any other manufacturer.  
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This refers to trading agreements whereby the manufacturer strikes a deal with the consumer 

that he/she would purchase items only from him for a fixed period of time. However, if the 

manufacturer produces any surplus quantity, he/she is allowed to sell it to anybody. “As long 

as the negative stipulation is nothing but an ordinary incident of or ancillary to the positive 

covenant, there is hardly anything obnoxious to Section 27. But the court may not 

countenance the agreement particularly where the buyers intend to corner or monopolise the 

commodity so that he may resell at his own price or where he binds the seller for an 

unreasonable period of time.”This was brought out in Sheikh Kallu vs Ramsaran Bhagat. 

The doctrine does not apply to ordinary commercial contracts for the regulation and 

promotion of trade during the existence of the contract provided that any prevention of work 

outside the contract viewed as a whole is directed towards absorption of the party’s services 

and not their sterilisation. Sole agencies are a normal and necessary incident of commerce, 

and those who desire the benefit of sole agency must themselves the opportunity of other 

agencies.  

Where a contract is reasonable and fair at the beginning, but circumstances have arisen which 

show that it is being enforced by one party in a manner which is prejudicial to the interest of 

others, the courts will hold the agreement to be unenforceable. Though not void or invalid. 

This opinion has been expressed by the court of appeal in Shell UK Ltd v Lostock Garages 

Ltd. 

3.Restraint upon employees 

 Restraint during employment: While an employee is engaged in a business, he/she is 

not allowed to work for any other business which is in direct competition with his 

employer. This is done for the protection of trade secrets, customer details, plans, etc. 

This was established in Charlesworth v. Macdonald. 

 Restraint after termination of employment: An agreement to restrain a servant from 

competing with his employer after the termination of employment may not be allowed 

by the courts. This was pronounced in Brahmaputra Tea Co v E. Scarth, where an 

attempt was made to restrain a servant from competing for five years after the period 

of service. 
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4. Restriction in Lease: Restriction contained in a lease agreement as to the uses to which 

the premises can be put and what business would be done and what name and style have been 

held to be not violative of section 27 [Vidya wati v. Hans Raj, AIR 1993 Del 187].  

Protection of Trade Secrets: Niranjan Shankar Golekari v. Century Spinning & 

Weaving Mills Ltd. A company manufacturing tyre cord was offered collaboration by a 

foreign producer on the condition that the company shall maintain secrecy of all the technical 

information and that it should obtain correspondence secrecy arrangements from its 

employees. The defendant was appointed for 5 years, the condition being that during this 

period he shall not serve anywhere else even if he left the service earlier.  

A master is not entitled to restrain his servant after the termination of employment from 

offering competition, but he is entitled to reasonable protection against exploitation of trade 

secrets.  

Restraint in Legal proceedings 

In English Law it is a well known rule that “an agreement purporting to oust the jurisdiction 

of the court is illegal and void on the grounds of public policy. An agreement may, however, 

stipulate that there is no intention to contract, or that it is only a gentleman’s agreement. In 

such case, no action is possible under the agreement. Rose and Franc Co v. JR Crompton 

(1923) 2 KB 261.  

In India Section 28 of the Indian Contract Act renders void two kinds of agreement, namely; 

(1) An agreement by which a party is restricted absolutely from enforcing his legal rights 

arising under a contract by the usual legal proceedings in the ordinary tribunals (2) An 

agreement, which limits the time within which the contract rights may be enforced.  

According to Section 28(a) an agreement by which any party to the contract is completely or 

absolutely restricted in enforcing their rights (i.e. their right to move courts), by usual legal 

proceedings in the ordinary tribunals, or which limits their time within which he may enforce 

his legal rights, is void. Thus if a clause in a contract prevents a party to initiate a suit against 

the other party, then that agreement is void.  

Section 28(b) talks about those contractual terms which although does not limit the period of 

limitation but extinguishes a person to claim a right or discharges any party from any liability 
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if he does not do so within the time period mentioned in the contract. Such contracts are also 

void. This is because such a contract restricts a party from enforcing his right. 

Exception 1: Reference of future disputes to arbitration- A contract by which two or more 

person agree that any dispute which may arise between them shall be referred to arbitration 

and that only the amount awarded in the arbitration shall be recoverable is not void.  

Exception 2: Reference of existing questions to arbitration- This exception saves contracts to 

refer to arbitration question that has already arisen.  

The Indian Parliament has recently caused an amendment to section 28 of the Indian Contract 

Act which hitherto struck down provisions of a contract eliminating right to enforce after a 

stipulated period. The amendment brings the following exception i.e. Exception 3- Saving of 

guarantee agreement of a bank of financial institutions. This new provision enables a bank or 

financial institutions to limit the time within which a guarantee must be invoked by a 

beneficiary in order for it to be honoured. Given that time limitation clauses are not unique to 

bank guarantees; this new exception raises a concern as to the enforceability of limitations 

provisions found in other contracts.  

However in Union of India v. M/S Indusind Bank Ltd. AIR 2016 SC 4374, the Supreme 

Court held that amendment to section 28would not operate retrospectively as such ICA is 

substantive law so it operates prospectively and not retrospectively.  

Limitation of Time- An agreement where an attempt is made by the parties to restrict the 

time within which an action may be brought so as to make it shorter than that prescribed by 

the law of limitation is void. According to the Limitation Act, 1963, for example, an action 

for breach of contract may be brought within 3 years from the date of breach. If a clause in an 

agreement provides that an action should be brought after two years, the clause is void.  

In Hirabhai v. Manufactures Life Insurance, 14 Bom LR 741, a clause is providing that 

“No suit shall be brought against the company in connection with the said policy later than 

one year after the time when the cause of action accrues was held valid, the court saying that 

the effect of the agreement was not to limit the time but to provide for the surrender of rights 

if no action was brought within that time. This view is affirmed by the Supreme Court in 

Vulcan Insurance Co. v. Maharaj Singh (1976) where the court observed that it has been 

repeatedly held that such a clause is not hit by Section 28 and is valid. This was further 

affirmed in National Insurance Co. v. Sujir Ganesh Nayak & Co. (1997).  
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The amendment of this section in 1997 has brought about this change that all clause which 

reduced the normal period of limitation would be void to that extent. Thus the artificial 

distinction between a clause cutting short the period of limitation and a clause providing for 

extinction of rights after a specified period has been eliminated.  

Section 28 will come into play when the restriction imposed upon the rights to sue is absolute 

in the sense that the parties are wholly precluded from pursuing their legal remedies in the 

ordinary tribunals. A partial restraint is valid and in this context, Section 28 is different from 

Section 26 as well as Section 27 were partial restraint is void.  

 

Agreements void due to uncertainty (section 29) 

According to Section 29, a contract is said to be certain if its terms are capable of being 

understood, in the sense, in which it has been intended to be understood, by the promisor, and 

are not ambiguous and vague. It should be capable of being reasonably interpreted by the 

courts. Certainty is achieved, when intentions of the parties, safeguards, expectations, 

performances, are clear or can be objectively ascertained. 

Illustration A: A agreeing to sell B a100 tons of oil, but without being satisfied about the 

quality and kind of oil. Such an agreement is uncertain and void. 

Illustration B: A entered into a contract with B for construction of the building and it was 

agreed that A would pay B the consideration within a month after the construction was 

completed. In this case, the deadline for payment is uncertain. It does not specify whether he 

has to pay before the last date of the month or on the last date of the month. Further, it is also 

uncertain, when will the said month start- will it start after the construction is complete or 

when the possession is transferred to A. 

How is certainty ensured? 

Certainty is ensured when the terms are not vague, ambiguous (capable of two meanings), 

incomplete and when there is consensus ad-idem along with an intention to create a legal 

relationship. 
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To create a binding contract the parties must express their agreement in sufficiently certain 

terms. What is needed is not absolute certainty but a “reasonable degree” of certainty. 

[Scammell v Ouston] 

This largely depends upon how the contract was drafted and the language used within the 

clauses of the contract. One way to ensure certainty is not to make a clause open-ended which 

could lead to different interpretations by different people. 

The parties must make their own contract. The courts will not construct a contract for the 

parties when the terms are indefinite or unsettled. The court must first be satisfied that the 

parties have in fact concluded a contract, before seeking to make certain its terms. 

It is not enough to show that the meaning of the contract is uncertain, it should further be 

shown that it is incapable of being made certain. Mere vagueness or uncertainty which can be 

removed by proper interpretation, cannot make a contract void 

An agreement which provides for the future fixation of price either by the parties themselves 

or by a third party is capable of being made certain and is not invalid under s 29. Such a 

contract is not void for uncertainty. 

Agreement to agree or negotiate- An agreement to agree in the future is void, for there is no 

certainty whether the parties will be able to agree. As Anson said: “The law is generally 

anxious to uphold the contract wherever possible lest it should incur the reproach of being the 

destroyer of bargains; but the court must be satisfies that the parties have in fact concluded a 

contract and not merely agreed to contract in the future.  

In Keshavlal Lalubhai Patel v. Lalbhai Trikumlal Mills, 1959 SCR 213, Lord BUCK 

MASTER remarked that law requires for the making of a good contract a concluded bargain 

and concluded contract is one which settles everything to be settled and leaves nothing to be 

settled by the agreements between the parties.  

Where, on the other hand, the preliminary negotiations have crystallised into a definite shape, 

tje parties can be compelled to contract on those terms. In Hillas and Co. v. Arcos Ltd. 

(1932) AII ER Rep 494, the Contract was to purchase for the year1930, 22,000 standards of 

soft woods of fair specifications with an option to buy 1,00,000 for the year 1931. When the 

option for 1931 was sought to be exercised, the seller said that this part of the agreement was 

not enforceable because it did not specify any particulars. The agreement was, however, 
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allowed to be enforced. The dealing for the previous year indicated the intention to have a 

similar dealing and also made it unnecessary for the particulars to be repeated.  

Partial Uncertainty- Capable of being made certain 

An uncertainty about a part of the contract may not have the effect of nothing the entire 

contract. In a contract to sell 3000 tons of steel reinforcing bars, the buyer accepted, but 

subject to “the usual conditions of acceptance only”. There being no evidence of any such 

usual conditions, the buyer was held to be bound by the rest of the contract [Nicolene Ltd v. 

Simmonds (1953) 1 QB 543].  

 

Difference between Void agreement and Illegal agreement 

Void agreement Illegal agreement 

Void agreement is not prohibited by law. Illegal agreement is forbidden by law.  

It is expressly declared void in case of 

section 36, 56, 25-30.  

Expressly declared illegal in Section 23.  

In void agreement, relief can be granted 

under Section 65.  

No relief can be granted in Illegal agreement 

Money paid can be recovered.  Money paid is generally not recoverable but 

it can be recovered only if illegal act is not 

performed.  

Collateral agreement can be enforced in void 

agreement.  

Collateral agreement is also illegal 

 

 

 

 

 

 

 


